
Bermuda’s Firewall Legislation 

Select provisions from the Trusts (Special Provisions) Act 1989, as amended 

 

Interpretation 

1A  In this Act, unless the context provides otherwise— 

“Bermuda trust” means a trust governed in whole or in part by the law of Bermuda; 

“foreign court” means any court or tribunal (including an arbitral tribunal), or any other person or body 

exercising judicial or quasi-judicial functions,  in a territory other than Bermuda; 

“foreign law” means any law of a jurisdiction other than Bermuda; 

“foreign order” means any interim or final judgment, award, order or other decision of a foreign court; 

“foreign trust” means any trust other than a Bermuda trust; “settlor” includes— 

(a) a testator who  grants powers under  a testamentary trust by the terms of his last will and 

testament; and 

(b) a person who by a declaration of trust declares that assets held by him  beneficially shall be 

held by him  on the terms of the trust so declared. 

“settlor” includes-  

(a) a testator who grants powers under a testamentary trust by the terms of his last will and 

testament; and 

(b) a person who by a declaration of trust declares that assets held by him beneficially shall be held 

by him on the terms of the trust so declared. 

 

Governing law 

5 (1) A trust shall be governed by the law chosen by the settlor whose choice shall be express 

or be implied in the terms of the instrument creating or the writing evidencing the trust, interpreted, if 

necessary, in the light of circumstances of the case. 

(2) Where the law chosen under subsection (1) does not provide for trusts or the category 

of trusts involved, the choice shall not be effective and the law specified in section 6 applies. 

No applicable law chosen 

6 (1) Where no applicable law has been chosen, a trust shall be governed by the law with 

which it is most closely connected and in ascertaining the law with which a trust is most closely 

connected references shall be made in particular to— 

 (a) the place of administration of the trust designated by the settlor; 

(b) the situs of the assets of the trust; 



(c) the place of residence or business of the trustee; 

(d) the objects of the trust and the places where they are to be fulfilled. 

(2) A trust that is governed by the law of Bermuda may provided terms to change the law 

governing the trust from the law of Bermuda to a new governing law but such change is valid and 

effective only if the new governing law recognises the validity of the trust and the respective interest of 

the beneficiaries. 

(3) A change in the law governing a trust shall not affect the legality or validity of or render 

any person liable for anything done before the change. 

 

Law governing validity and construction of trust 

7 The law specified by section 5 or 6 shall govern the validity of the trust, its construction, its 

effects and the administration of the trust and in particular the law shall govern— 

(a) the appointment, resignation and removal of trustees, the capacity to act as a trustee, 

and the devolution of the office of trustee; 

(b) the rights and duties of trustees among themselves; 

(c) the right of trustees to delegate in whole or in part the discharge of their duties or the 

exercise of their powers; 

(d) the power of trustees to administer or to dispose of trust assets, to create security 

interests in the trust assets, or to acquire new assets; 

(e) the powers of investment of trustees; 

(f) restrictions upon the duration of the trust, and upon the power to accumulate the 

income of the trust; 

(g) the relationships between the trustees and the beneficiaries including the personal 

liability of the trustees to the beneficiaries; 

(h) the variation or termination of the trust; 

(i) the distribution of the trust assets; 

(j) the duty of trustees to account for their administration. 

Jurisdiction of Supreme Court 

9  (1) The Supreme Court has jurisdiction to hear and determine any claim concerning the 

validity, construction, effects or administration (including in respect of any of the matters referred to in 

section 7(a) – (j)) of— 

(a) a Bermuda trust; or 

(b) a foreign trust to which subsection  (2) applies. 

 (2) A foreign trust referred to in subsection (1)(b), is a trust where— 

(a)  the trust instrument  contains  a clause  conferring jurisdiction on the courts of Bermuda; 

(b) all or part of the administration of the trust is carried on in Bermuda; 

(c) a trustee is incorporated or resident in Bermuda; or 



(d) trust property is situated in  Bermuda (but only  in  relation to a claim  concerning that 

property). 

 (3) The jurisdiction of the Supreme Court is applicable as provided under this section 

notwithstanding that the person against whom the claim is made is not in Bermuda or (where 

applicable)  that any wrongful act, neglect or default giving rise to the claim  did not take place within its 

jurisdiction. 

Exclusion of application of foreign law 

 10  (1) No foreign law that is excluded under subsection (2) shall apply to the determination of 

any question concerning a Bermuda trust, including any question concerning— 

(a) the capacity of a settlor to dispose of property upon the trusts of a Bermuda trust; 

(b) any right or interest in or to property disposed upon the trusts of a Bermuda trust; 

(c) the validity of a disposition  of, or a declaration of trust in respect of, property upon the 

trusts of a Bermuda trust, including whether any such disposition should  be declared void 

or invalid,  rescinded, set aside, varied or amended; or  

(d) any  obligation  or liability of a settlor, trustee or beneficiary of a Bermuda trust. 

  

(2) For the purposes  of subsection  (1),  a  foreign law  is excluded  if  it creates, recognises, or 

defeats, or gives a foreign court power to create, recognise, or defeat, any right or interest in or to 

property, or any obligation or liability on any person, by virtue or in consequence of, or in anticipation 

of— 

(a) the death  of a  person  (other than  as  a  result  of a  voluntary disposition, whether 

testamentary or otherwise, by the deceased);  

(b) the creation, existence or dissolution of a relationship of marriage, domestic partnership  (or 

analogous relationship),  cohabitation  or other familial relationship,  whether by blood or 

adoption;  or  

(c) bankruptcy, liquidation or an analogous insolvency process, including a provisional process 

or a process for the restructuring of debts. 

 (3) No  foreign law  shall  apply   to the  determination   of any  question concerning the validity, 

construction, effects or administration of a Bermuda trust, including any of the matters referred to 

under section 7(a) – (j). 

(4) If and to the extent that this section excludes the application of foreign law, to that extent the 

court shall apply instead the law of Bermuda excluding rules of conflict of laws (save for those set out 

herein). 

(5)   This section shall not apply to the determination of any question to the extent that the 

question— 

(a)  concerns immovable property outside Bermuda; or   

(b) relates to a  severable  aspect  of a  Bermuda trust governed  by foreign law. 

 



Restriction on effect of foreign orders 

 11  (1)   The court shall not give effect to any foreign order that is inconsistent with section 10. 

(2)   In this section, to give effect to a foreign order means to recognise, enforce, or 

otherwise give effect directly or indirectly to that foreign order, including by the conferral of any right, 

the imposition of any obligation or liability, or the raising of any estoppel. 


